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1 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

2 FOR THE COUNTY OF MULTNOMAH 

3 

4 

The Estate of JESSE D. WILLIAMS, 

5 Deceased, by and through 
MAYOLA WILLIAMS, Personal 

6 Representative, 

7 Plaintiff, 

8 vs. 

9 PHILIP MORRIS INCORPORATED, 

10 Defendant. 

11 
12 

13 TRANSCRIPT OF PROCEEDINGS 

14 

15 

16 BE IT REMEMBERED, That the above-entitled 

17 matter came on regularly for Jury Trial and was 

18 heard before the Honorable Anna J. Brown, Judge of 

19 Department No. 7C, of the Circuit Court of the 

20 County of Multnomah, State of Oregon, commencing at 

21 9:00 a.m., Wednesday, February 24, 1999. 

22 

23 

24 * * * 

25 Reported by Jennifer L. Wiles, CSR, RPR. 

2 

1 APPEARANCES: 

2 

3 James Coon, Attorney at Law, 

William Gaylord, Attorney at Law, 

4 Ray Thomas, Attorney at Law, 

Christopher Tauman, Attorney at Law, 

5 appearing on behalf of the Plaintiff; 

6 

7 James Dumas, Attorney at Law, 

Michael Harting, Attorney at Law, 

8 Billy Randles, Attorney at Law, 

Walter Cofer, Attorney at Law, 

9 Pat Sirridge, Attorney at Law, 

appearing on behalf of the Defendant. 
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THE COURT: We are back on the record to 
take up the defense's objection to a 
demonstrative aid Mr. Gaylord proposes to use 
during opening statement. 

Go ahead, Mr. Cofer. 

MR. COFER: Yes, Your Honor. 

Philp Morris objects to the usage of this 
time line in opening statement on the grounds it 
is inappropriate for opening statement because it 
is argumentative. 

For example, it has icons which have a 
skull and crossbones about what they knew about 
cancer. 

It has an icon which has a fishhook about 
what they knew about addiction. 

It has an icon that has a briefcase that 
says "top secret" on it and "suppression of 
research." 

It is one thing to preview what the 
evidence will be. It is something completely 
different to characterize it in such a 

5 

prejudicial and argumentative fashion in opening 
statement. 

In addition, the Court's preemption 
rulings are implicated to the extent that any of 
these icons or arguments are intended to suggest 
to the jury that Philip Morris had a duty after 
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7 1969 to develop information and communicate it to 

8 the public through third-party channels. 

9 The Court has held, and the rulings are 

10 clear, that after 1969 the Congressionally 

11 mandated warnings are adequate, and, as a matter 

12 of fact, were subjects of motions in limine, 

13 subjects of motion for summary judgment have been 

14 extensively briefed and argued and ruled on in 

15 this case. 

16 I have no problem with use of a time 

17 line, per se. I have great problems with use of 

18 this time line. It is prejudicial and 

19 inappropriate. 

20 THE COURT: Mr. Gaylord. 

21 MR. GAYLORD: Well, Your Honor, I have no 

22 intention to be cute, but I hope that when all is 

23 said and done that the evidence summarized in our 

24 opening statement will be prejudicial in this 

25 case. 
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But I don't believe there's anything 
about this demonstrative evidence that is more 
prejudicial than the evidence it summarizes. 

For example, suppression of research and 
the top secret briefcase. Well, the documents 
which are in evidence that the Court has ruled on 
that contain quotations, that we will show the 
jury during the opening statement, say things 
like we're moving — I'm paraphrasing — we are 
moving our research offshore. Send all of the 
documents to Cologne, Germany. Shred this 
document. 

The whole point of having icons here was 
simply that there was no way to put the 
information on here, and we needed something to 
summarize, categorize what various documents were 
about. 

I don't have any intention of dwelling on 
the icons during opening statement, but I need a 
way to make reference to a lot of data spread 
over a 40-year period of time in as convenient a 
manner as I can, and that is the sole purpose of 
that. 

I don't think — I guess, I would be 
interested in knowing how anybody can make a 
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claim that these little pictograms are somehow 
more inflammatory or not fairly used than the 
quotes that go behind these documents. 

And I don't think there's anything about 
what the pictograms stand for that I can't truly 
represent to the jury the evidence will show in 
the course of this case. 

THE COURT: All right. 

MR. COFER: May I address that. Your 

Honor? 


THE COURT: You made. 

MR. COFER: The difference is the 
evidence is what the evidence is. These 
pictograms characterize what counsel argues and 
will argue in closing statement what counsel 
argues that evidence means. 

I have a practical solution, if anyone is 
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18 interested in hearing it, and that is that the 

19 icons be redacted through blue tape. Just redact 

20 the icons. Mr. Gaylord could then use the time 

21 line to walk the jury, use it as a reminder to 

22 walk the jury through the sequence of the 

23 evidence. And he can explain what the exhibits 

24 are. And since they are in evidence, he can 

25 quote from the appropriate portions, but the jury 

8 

1 would not see the argumentative, prejudicial 

2 icons. 

3 That is something that presumably could 

4 be accomplished in short order and would keep us 

5 on schedule. 

6 MR. GAYLORD: And butcher our document. 

7 THE COURT: ORCP 58 B provides that the 

8 Plaintiff shall concisely states Plaintiff's case 

9 and the issues to be tried, and the Defendant 

10 then in a like manner shall state Defendant's 

11 case based upon any defense or counterclaim or 

12 both. 

13 The objection to the visual aid is that 

14 it is argumentative and that argument is reserved 

15 to the close of the case. 

16 What Mr. Gaylord said to me off of the 

17 record in your presence, Mr. Cofer, before we 

18 went to put this argument on the record, was that 

19 there was nothing on the demonstrative exhibit in 

20 pictures that he can't say in words in opening 

21 statement. And I agree with that in principle. 

22 The question is whether the particular 

23 icons or pictograms that have been selected are 

24 inflammatory to the degree that they require 

25 removal as an aid to communicate the Plaintiff's 

9 

1 position in opening statement. 

2 I agree with Mr. Gaylord that there is no 

3 information I know of in the case that would 

4 preclude him from telling the jury in opening 

5 statement that this is a case about the Defendant 

6 promising to seek the truth and doing research 

7 and not doing it, which is the first icon, 

8 showing a hand, as if one was making an oath. 

9 There is nothing in the case from which 

10 Mr. Gaylord cannot tell the jury that their 

11 theory of the case is that the defendant promoted 

12 a false controversy. And the icon symbol for 

13 that is a hand with crossed fingers, as though 

14 one is saying something but yet reserving the 

15 opportunity to one's self that that which is 

16 being said is not true. 

17 It's obvious and has been to everybody on 

18 both sides of the case that the Plaintiff's 

19 theory of the case includes the contention that 

20 the defendant knew about the cancer risk and 

21 didn't disclose it, and that they knew something 

22 about addiction and didn't disclose it, and that 

23 they suppressed research. And the three icons 

24 there which will be probably the more 

25 controversial, if you will, of the five, a skull 

10 

1 and cross bones, the hook and a brief case 

2 labeled top secret are indeed visual flags for 
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those powerful themes. 

I do not believe they are argumentative. 

I believe they are pictures of the type that word 
images have traditionally been allowed in opening 
statement. 

I dare say that I have witnessed many 
opening statements and the common theme of all of 
them is that counsel will say to the jury this is 
a case about whatever the theme is. 

Here Mr. Gaylord has reduced to five 
thematic points things he can say in words, 
pictures, that he's hoping the jury is going to 
draw from words anyway, and I don't believe the 
addition of a pictogram which I'm going to tell 
the jury is not evidence to begin with is 
unfairly prejudicial or argumentative to the 
degree that it can't be a tool to Mr. Gaylord 
communicating his theme to the jury. Your 
objection is overruled. 

Okay. I need you to clear this stuff out 
so I can bring the jury in and do some 
instructing. 

k k k 

11 

THE COURT: Mr. Gaylord, I assume you 
have some form of data, some eight and a half by 

II picture of this, something that a computer 
generated that maybe is a smaller piece that can 
be marked for the record? 

MR. GAYLORD: I don't presently. I have 
one that is current with this, but I can get one. 

THE COURT: You will mark it as a Court's 
exhibit, not to go to the jury, but for the 
record, to save your concern for the record. 

MR. COFER: Thank you. 

THE COURT: Can you take those charts 
down, because I'm going to have to look right 
through them. 

MR. GAYLORD: I wanted to fiddle with it 
to make sure it will hold. 

THE COURT: I can't have you leave it up 
because I'm going to have to look through it. 

MR. GAYLORD: No, no, but I haven't yet 
tried it. 

THE COURT: You will have to set it up 
again, anyway, so we might as well. 

MR. THOMAS: Can we do it now? 

THE COURT: We are not going to have any 
time to do opening statement if we delay much 

12 

longer. 

MR. GAYLORD: I just don't know what's 
going to happen when I put that up on the stand. 

THE COURT: You know, sometimes you jump 
into a pool, Mr. Gaylord, and you try to swim as 
best you can. You have prepared a lot. Let's 
see where we are. 

Now, here's the alternative, folks. This 
opening instruction takes 15 minutes. I can give 
it and send the jury out for lunch and then come 
back and do opening at 12:45 or 1:00 o'clock. 

MR. GAYLORD: Let's do that. 

THE COURT: All right. Then get that 
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14 stuff out of my line of sight, please, and we'll 

15 bring in the jury. That will work. 

16 All right. Bring in the jury, please. 

17 We'll take up at 12:45 for the jury to be 

18 back. Then we can actually start by 1:00 

19 o'clock. That would be close, but maybe we can 

20 still get it done today. 

21 Do either of you have handy the original 

22 statement of the case? Mine has disappeared. I 

23 would like to recite it one more time. 

24 MR. GAYLORD: I know where mine is. Your 

25 Honor. 

13 

1 THE COURT: I have found it. Thank you. 

2 * * * 

3 (Whereupon, the following proceedings took 

4 place in the presence of the jury, as follows:) 

5 * * * 

6 THE COURT: Jurors, I'm going to give an 

7 opening instruction which takes about 15 minutes. 

8 And it's just apparent we are not going to be 

9 able to get to opening statements before the noon 

10 break. We are working on the room to get it set 

11 up for the effective presentation of those 

12 statements. So, when my instruction is over, 

13 we'll take our noon break and then try to take up 

14 beginning at 12:45. 

15 The advantage of that is you'll be ahead 

16 of the afternoon crowd coming back in the 

17 building and we'll be started and in court before 

18 that big push happens at the front door. 

19 Jurors, the law that applies to this case 

20 is going to come to you in a variety of forms, 

21 right now, what I'm giving you, a legal 

22 instruction of the law. During the trial, if I'm 

23 required to make rulings on objections or give 

24 you instructions during the trial, you should 

25 consider those as the law. 

14 

1 But the most complete explanation you'll 

2 have about the legal standards you're going to 

3 use in deciding the case will come at the end of 

4 the trial, after you have heard all of the 

5 evidence, after you have heard all of the 

6 arguments. 

7 And I will commit to you now that those 

8 instructions will be in writing so that you will 

9 have the comfort of knowing that you have got 

10 some backup to your memory as you do deliberate. 

11 Your duty in this trial will be to be the 

12 judge of the evidence. You will weigh and 

13 evaluate and scrutinize the evidence. You will 

14 ultimately decide what evidence is believable and 

15 reliable. And in that process of deliberation, 

16 as all of you work through the evidence, you will 

17 make a decision about what the facts are. 

18 That is your sole and exclusive province. 

19 You and you alone will be the judges of the 

20 evidence. And what you say the facts are, that 

21 is what they are for purposes of resolving this 

22 particular controversy. 

23 My duty is to provide you with the law, 

24 and your duty is to accept that law, apply it to 
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25 the facts as you find it, as you find the facts 

15 

1 to be, whether you agree with the law or not. 

2 That is the oath you have taken. That is the 

3 oath I have taken. 

4 You will base your decision about what 

5 the facts are on evidence. 

6 And let me tell you again what evidence 

7 is by contrasting it with what evidence is not. 

8 So far, everything we have done is not 

9 evidence. This afternoon you are going to hear 

10 the lawyers on both sides of the case give you 

11 their presentations in opening statement about 

12 what they believe the evidence will be, what they 

13 see as the themes of their case. 

14 They may be using colorful and dramatic 

15 language to you, but remember we start by 

16 recognizing these are the advocates for the 

17 litigants. It's their duty to try to convey to 

18 you the case as they know it and as they expect 

19 it to be. 

20 But they are not witnesses. They are not 

21 under oath. What they tell you is as a 

22 prospective preview of what the evidence is going 

23 to be, but it is not evidence. What the lawyers 

24 tell you this afternoon is not evidence. 

25 And at the end of the trial, when they 

16 

1 argue the case to you and they try to persuade 

2 you that the evidence has proved one thing or the 

3 evidence has proved another, remember that what 

4 they tell you is not evidence, and ultimately you 

5 must recall what the evidence is. 

6 And if your memory of the testimony is 

7 different from how the lawyers argue it to you, 

8 you rely on the evidence and your memory of the 

9 evidence. 

10 You are always free at the end of the 

11 trial in your deliberations to draw reasonable 

12 inferences and conclusions from the evidence, so 

13 long as those inferences and conclusions are 

14 based upon your common sense and experience. 

15 But, ultimately, when you decide the case 

16 and deliberate, you will not be able to make your 

17 decision based on guesswork, speculation, or 

18 conjecture. So, your duty is to decide what the 

19 facts are beyond guesswork, speculation and 

20 conjecture. 

21 Now, what is evidence? It will start 

22 tomorrow. Witnesses, under oath, in your 

23 presence, testifying, that's the primary form of 

24 evidence you'll receive. But there will also be 

25 documents, diagrams, things that are received in 

17 

1 evidence. 

2 And sometimes you'll be hearing the 

3 lawyers referring to an exhibit by number. You 

4 may want to note those numbers in your notes, if 

5 they are particularly of concern to you. 

6 If an exhibit is received in evidence, 

7 you'll have it with you in the jury room when you 

8 deliberate. So don't be concerned that you are 

9 not having it in your hands at the moment it's 
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10 being discussed. 

11 The evidence then will be testimony of 

12 the witnesses, the exhibits that are received in 

13 evidence, and it is from that body you will 

14 decide ultimately what has or has not been 

15 established to be the case more probably true 

16 than not. 

17 Now, from time to time, during any trial, 

18 and you have already seen this trial is no 

19 exception, there may be occasions when counsel 

20 object. They make a legal objection, and that 

21 calls for me to make a ruling. 

22 If you hear me say objection overruled or 

23 something to that effect, then forget that the 

24 whole thing came up in the first place. Whatever 

25 was the subject of the objection is coming in, 

18 

1 anyway, when an objection is overruled. It's as 

2 though it never happened. 

3 But if you hear me sustain an objection, 

4 objection sustained, that means jury disregard 

5 that information, the information to which the 

6 objection addressed. 

7 Now, in a perfect world, you would never 

8 hear anything that you weren't supposed to hear, 

9 but it is not a perfect world, and this is a 

10 human dynamic about which we are about to engage. 

11 These are real lawyers asking questions of real 

12 people. And sometimes you hear part of a 

13 question or part of an answer, and midway through 

14 that there is an objection, and the judge 

15 sustains it. You are then required to disregard 

16 the question, any part of it you heard, any part 

17 of the answer you heard. 

18 Further, you are required not to guess or 

19 speculate about why the objection was made, why I 

20 ruled as I did, what the witness would have said 

21 had the witness been allowed to finish the 

22 answer. You simply have to consciously set aside 

23 that piece. Put it out of the universe of what 

24 you are going to consider. Because ultimately 

25 your duty is to base your verdict only on the 

19 

1 evidence that was received and not on the 

2 evidence that was ruled out. 

3 Okay. From time to time I might take up 

4 these objections outside your presence, as much 

5 as I did during jury selection. We are not being 

6 rude. We are trying to get as efficiently to the 

7 bottom line as possible. But sometimes that 

8 means we need to step out and then come back. 

9 Don't draw any conclusions about that. We are 

10 all going to do the very best to get this case to 

11 you efficiently. But sometimes things take time. 

12 And I will be taking some of your time to 

13 work these things out with the lawyers. They 

14 have been working with me for weeks now to try to 

15 get this case in a form so that you will not be 

16 kept waiting while we working out legal matters, 

17 but from time to time these things come up, and 

18 fairness requires that they be heard the way I 

19 have described. 

20 So, please be patient with us because 
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21 there will be times when you will be waiting, and 

22 the one thing you all have in common you cannot 

23 talk about. Bring in things that will help you 

24 pass that time. If you like to read, do cross 

25 word puzzles, knit or do hand work, play cards, 

20 

1 any of those things are perfectly fine to pursue 

2 in the jury room. You know, don't do it out here 

3 in court, but remember that we are going to do 

4 the very best we can to make the best use of your 

5 time that we can, but there will be occasions 

6 when we just have to work outside your presence. 

7 Sometimes evidence comes in at one part 

8 of a trial and then later, for legal reasons, a 

9 judge says oh, now this material has to go out. 

10 It has the same effect as a judge sustaining an 

11 objection. 

12 Ultimately, if you're instructed by me to 

13 disregard a certain theory or certain evidence, 

14 then you have to do that and base your verdict 

15 only on what remains in the case. 

16 Yesterday and the day before I read you a 

17 summary of the case. I'm going to read you that 

18 same summary one more time in the hope that it 

19 might be helpful to you as you go forward in 

20 listening to opening statements, but remember 

21 this is a summary. It's not evidence. 

22 The claim is by the Estate of Jesse 

23 Williams, in the person of his surviving spouse 

24 Mayola Williams, who is the personal 

25 representative of the Estate. 

21 

1 The claim is against Philip Morris, the 

2 manufacturer of Marlboro cigarettes. 

3 The Estate alleges that Jesse Williams 

4 died from adenosquamous carcinoma, which is a 

5 particular kind of lung cancer. 

6 And the Estate alleges that he developed 

7 that particular kind of lung cancer as a result 

8 of smoking Marlboro cigarettes. 

9 The Estate claims that Marlboro 

10 cigarettes were of defective design and dangerous 

11 beyond the reasonable expectations of ordinary 

12 consumers. That is a legal claim. And that 

13 claim will be explained to you in evidence and in 

14 law at the end of the case. But those are terms 

15 of art. 

16 The cigarettes were of defective design 

17 and dangerous beyond their reasonable expectation 

18 of ordinary consumers. 

19 The Estate's second claim is that Philip 

20 Morris was negligent in manufacturing and in 

21 selling Marlboro cigarettes. 

22 And, finally, there's a third theory that 

23 is that Philip Morris recklessly or intentionally 

24 made fraudulent misrepresentations and 

25 fraudulently concealed information about Marlboro 

22 

1 cigarettes. 

2 Philip Morris denies each and every claim 

3 of liability. 

4 Certainly, they admit Mr. Williams died. 

5 They deny that there is any legal liability on 
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6 the part of Philip Morris for the cause of 

7 Mr. Williams' death. 

8 And they go on to allege affirmatively 

9 that the characteristics of the Marlboro 

10 cigarette that the plaintiff's side claims are 

11 defects were actually known to Jesse Williams and 

12 that Jesse Williams voluntarily chose to smoke 

13 cigarettes. 

14 Now, that is a summary of the case. It's 

15 not evidence. 

16 Ultimately, the plaintiff's will have the 

17 burden of proving by a preponderance of the 

18 evidence facts sufficient to prove one or more of 

19 their three claims. 

20 The defendant will have the burden of 

21 proving by a preponderance of the evidence facts 

22 sufficient to prove the defense that Mr. Williams 

23 voluntarily engaged in conduct which is 

24 comparative fault or negligence on his part. 

25 Now, to be effective in your role as 

23 

1 jurors, you must not be influenced in any degree 

2 by personal feelings for or bias or prejudice 

3 against any party or any witness, any person 

4 involved in the case. 

5 You must not interpret anything that I 

6 say or do during the trial as an indication that 

7 I have any opinion about how you should resolve 

8 the case. 

9 We have completely different functions. 

10 The law that I instruct you about is the law. 

11 I'm required to give it. It's not my opinion. 

12 It is law. 

13 And what you decide the facts are is your 

14 province. So I have no place there. 

15 And if and when I develop an opinion on 

16 the case, it won't be of concern to you, anyway. 

17 So remember we have those different functions. 

18 During the trial you may take notes if 

19 you want. Once we start the evidence tomorrow, 

20 Mr. Rice will pass out pads and pens for those of 

21 you who want to keep notes. We'll keep those 

22 notes here in the courtroom on your jury chair so 

23 they'll always be available to you during the 

24 trial and you won't need to worry about if you 

25 take them home having to bring them back. 

24 

1 Keep in mind though a couple of problems 

2 with note taking. Both sides in this case are 

3 entitled to your considered attention to all of 

4 the evidence. 

5 Sometimes, and I speak from experience, 

6 you're writing down notes about what just 

7 happened and then you miss what's going on in the 

8 meantime. 

9 So, if you want to take notes, please do 

10 that, but do it in a way that keeps you attentive 

11 to all of the evidence. 

12 Secondly, remember that note taking is 

13 not a perfect art. Sometimes you write things 

14 down wrong or incompletely. And you know it when 

15 you see it. 

16 So if your memory tells you your memory 
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17 is better than your notes or another juror's 

18 notes, then rely on what you think is most 

19 reliable. 

20 Do stop us during the trial if something 

21 is interfering with your seeing or hearing the 

22 evidence. You can't see because something is in 

23 the way or the witness is dropping his or her 

24 voice or you just spaced for a moment and you 

25 lost the question. Do stop us right then. Just 

25 

1 raise your hand and speak up and say I didn't 

2 hear that or I need that repeated. 

3 You only get one chance to hear the 

4 evidence. The court reporter is making a record, 

5 but it's not a record you are going to have in 

6 the jury room. There won't be a transcript of 

7 the testimony for you to go back over. So it's 

8 really critical that you let us know if something 

9 is in the way of your getting it the first time. 

10 And in terms of your comfort here in the 

11 courtroom, I know those chairs are hard, and it's 

12 going to be many long days you will be sitting on 

13 them. We'll get a few more pillows into the room 

14 from my personal stash upstairs. We'll do what 

15 we can to make you comfortable. 

16 But, in the end, you have got to let us 

17 know if you are drowsy and you need a break or 

18 you need just a break before we get to one. We 

19 are generally going to work from 9:00 until noon 

20 with a 15-to-20-minute break, and again from 1:30 

21 to 5:00 with a 15-to-20-minute break. All right. 

22 I will not keep you at night. I know you 

23 have lives. The lawyers will work hard to get 

24 things done in a logical way by the end of every 

25 day. But we need you all here all of the time. 

26 

1 What happened with Mr. Holt this morning 

2 can't happen. We can't have a juror come an hour 

3 late and have you act as though it didn't happen 

4 because the proceedings had gone on in the 

5 meantime. So if someone doesn't show up we are 

6 going to need to find you and hold up the 

7 proceedings to find out what has happened. You 

8 know, if you have been caught up in traffic or 

9 something. So, before you leave today, we'll 

10 give you a sheet of paper with a phone number 

11 where you can contact my staff in the event there 

12 is some unforeseen something that keeps you from 

13 being here. 

14 Yes. 

15 JUROR: Does the instructions that we had 

16 on the summons apply for court proceedings? If 

17 the Portland Public Schools are closed, there is 

18 no court that day? 

19 THE COURT: Yes. Thank you for raising 

20 that. The policy is this. If we have a snow 

21 day, if Portland Public Schools close because of 

22 snow, we will close. 

23 JUROR: If they are open later? 

24 THE COURT: No. We open at the regular 

25 time. 
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1 JUROR: Okay. So, if they open later in 
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2 the day? 

3 THE COURT: Disregard that. Just come. 

4 And, you know, boy, I sure hope we don't have 

5 snow in late February or March, but — 

6 JUROR: Well, yes, it doesn't usually 

7 happen, but there's always — 

8 THE COURT: If it did and the Portland 

9 schools were open on late opening, we just know 

10 everybody is doing their very best to get here as 

11 quickly as they can, and we'll start when we get 

12 everybody here. The world will not come to an 

13 end, but we want everybody to get here as quickly 

14 and safely as they can. 

15 JUROR: Okay. So, it's only when it's 

16 closed that we don't come up? 

17 THE COURT: Right. Right. Exactly 

18 right. But we'll give you a sheet of paper also 

19 with the Court's phone number in the event 

20 something comes up so that you know how to reach 

21 us. 

22 I'm going to remind you more often than 

23 you care to hear about the importance that you 

24 are not to discuss the case, and that importance 

25 increases as the trial goes on because you will 
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1 be sorely tempted to talk about what's going on 

2 among yourselves. You'll be walking out the 

3 door, and you'll want to say what did you think 

4 of what just happened? And you cannot do it. 

5 People are going to read in the newspaper 

6 there is a trial going on of some length, and 

7 they are going to start to figure out that that's 

8 your trial. You know, are you on that Philip 

9 Morris tobacco trial? And you have got to say I 

10 have been seated on a civil case, and the judge 

11 has ordered me not to discuss it. 

12 Don't tell them what trial you are on 

13 because it will get you an opinion. Someone will 

14 give you an opinion, the kind of opinions we were 

15 discussing during jury selection, and you don't 

16 need to hear that right now. 

17 You need to focus on this trial. And if 

18 anybody tries talking with you about your work on 

19 the case, you tell me about it, and I will take 

20 care of it. 

21 Yes. 

22 JUROR: Is it okay for our employer to 

23 know because on the letter I got from your office 

24 it says — 

25 THE COURT: It has the name of the case. 
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1 You bet. But I mean I don't want to have you try 

2 to characterize what kind of case you are on to 

3 other people. 

4 JUROR: Okay. Thank you. 

5 THE COURT: Sure. And just carry that to 

6 its logical extension. 

7 And I will remind you the lawyers and 

8 their clients are told they are not supposed to 

9 interact with you in the hallway. So, you won't 

10 get a pleasant good morning or a smile or, you 

11 know, those courteous just kind of reactions. 

12 It's an awkward thing. For four weeks, you are 
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13 going to be in the same room with these people 

14 and they are going to ignore you. It's not that 

15 they are rude. They are not supposed to try to 

16 have a personal relationship with you outside of 

17 the courtroom. When the trial is over and you 

18 have returned a verdict and you have been 

19 discharged, you may speak to whomever you want 

20 about whatever you want. It's only just now 

21 until then that you are limited. 

22 The publicity issue is going to be a 

23 challenge for you. If you are someone who likes 

24 to listen or watch or read the newspapers, this 

25 thing is going to be out there and you're going 
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1 to have to insulate yourself from it. So you 

2 simply must do that. 

3 If during the trial it becomes necessary 

4 for you to communicate with me in any way other 

5 than in open court along the lines we have talked 

6 about, you need to reduce your communication to 

7 writing. Give it to Mr. Rice. He'll pass it to 

8 me. But, you know, every time that happens I 

9 talk to them. We have to be sure we have 

10 completely, totally above-board communication. 

11 So Mr. Rice can't talk to you any more 

12 than anyone else can about the case. He can't 

13 explain things other than to just give you 

14 instructions about when to come back and so 

15 forth. 

16 Now, finally, you are not to make any 

17 kind of independent investigation or do any kind 

18 of research into the subjects in the case. Those 

19 of you who know how to surf the net and you know 

20 how to use the computer as a source of 

21 information, don't do it for this case for this 

22 kind of subject matter. We need to avoid that. 

23 Yes, ma'am? 

24 JUROR: Finally, I'm finding that now 

25 that I'm aware of the topic that, in just general 
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1 lesson planning, I'm running into it. There was 

2 something last night. Yes, I'll do my best to 

3 stay away. Do you have to know? 

4 THE COURT: I don't have to know as long 

5 as — 

6 JUROR: But you don't want us to go 

7 intentionally go find out anything more about 

8 anything we hear? 

9 THE COURT: Right. Exactly. Do not do 

10 research. Do not go to bodies of information 

11 looking for help to understand what's going on in 

12 the courtroom. You are all very capable people, 

13 and you will as a group be able, you really will, 

14 you'll be able to get it by the time it's over. 

15 But to the extent there are questions or 

16 confusions you just cannot go to dictionaries and 

17 resource information outside your own pool of 

18 knowledge. 

19 JUROR: Not even a dictionary? 

20 THE COURT: No. I'm glad I mentioned 

21 that. No. You are it. You are the deciders of 

22 the case, and you can all help each other 

23 understand the evidence when it's time. 
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But it's really important that you not 
follow-up curiosities about addiction or nicotine 
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or the historical developments of these matters. 
Just can't do it. We'll now take the break. And 
since it's just before noon, we'll say 1:00 
o'clock in the jury room right behind you, which 
is 226. 

THE CLERK: That's correct. 

THE COURT: When the jury comes and goes, 
I need everyone to remain seated and let the jury 
enter and leave without having to compete with 
all of you. 

So, jurors, you may leave now. Watch 
your step coming out of the box. Don't discuss 
the case. Follow Mr. Rice. 

k k k 

(Whereupon, the jury exited the courtroom.) 

k k k 

THE COURT: Okay. Anything for the 
record for plaintiffs? 

MR. GAYLORD: No, Your Honor. Thank you. 

THE COURT: Defense? 

MR. COFER: No, Your Honor. 

THE COURT: 1:00 o'clock, please. 

k k k 

(Whereupon, after the lunch recess 

the following proceedings took 
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place, out of the presence of the jury, in 
open court, as follows:) 

k k k 

THE CLERK: All rise. Circuit court is 
in session. Judge Anna Brown presiding. 

Be seated, please. 

THE COURT: Good afternoon. 

Mr. Cofer, it occurred to me that I did 
not address on the record your objection about 
the preemption piece to the exhibit, and I meant 
to do that. I only talked about the prejudicial 
and argumentative part of your objection. 

I had hoped that early on, and I know it 
will come, we will get a limiting instruction in 
the form of requests from both sides about how to 
explain that in plain language to the jury. 

I know what the ruling is after you 
counsel walked me through it, but if I had to 
extemporaneously explain it, I wouldn't be unable 
to do it clearly. 

I don't believe that jumping out of 
Mr. Gaylord's exhibit is an improper inference 
outside the scope of the preemption rulings I 
have made. 

And you should feel comfortable in your 
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opening statement to talk about the issues of the 
warning approved by Congress and the conclusion 
that that is the warning that has to be given. 

And Mr. Gaylord knows the boundaries within which 
that argument can be made as well. 

But at some be point I'm hoping counsel 
will confer on an instruction so that we have got 
a plain, as plain in English as we can, statement 
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of that rule for the jury, because it will be as 
confusing for them as it has been for all of us. 

MR. COFER: Thank you. Your Honor. 

And it may be helpful at the same time if 
we could agree on a Statute of Repose instruction 
because that is going to be an important issue 
for the jury, as well. 

THE COURT: Right. I don't have any 
problem with either of you addressing those as a 
matter of fact or alerting the jury to them. 

But I wanted to get on the record my 
conclusion that I don't see this as a preemption 
problem in the exhibit. 

But just to take care that we are giving 
the jury the right law, I need to rely on you 
lawyers to generate it in a way that will be 
helpful to them. 
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MR. COFER: Thank you. 

THE COURT: Are we ready for jury then? 
MR. GAYLORD: Yes, Your Honor. 

THE COURT: And with the goal of getting 
completely finished today, can we? Can we? Can 
we do Plaintiff's in under three hours? 


MR. GAYLORD: I — 

THE COURT: We are going to run the risk 
of having to push the defense to tomorrow if we 
can't get enough of an hour left for the end of 
the day. So, just do what you need to do. 

MR. GAYLORD: I believe we can, and it's 
my best faith estimate. Your Honor. 

THE COURT: If we can get the jury out by 
quarter to 4:00 so they can have a break, and 
still give Mr. Cofer an hour, we'll do it today. 
If we can't, his argument will get carried to 
tomorrow because it's not fair to do it in 
pieces. 

MR. GAYLORD: I understand. 

THE COURT: Okay. 

Bring in the jury, please. 

And, Mr. Cofer, were you going to take a 
seat on the other side of this barrier or not? 

MR. COFER: Well, I thought, if it were 
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okay, Mr. Gaylord has no objection, and Mr. Rice 
suggested I could sit in the corner, unless Your 
Honor is concerned that is too close to the jury. 

THE COURT: Whatever works. 

MR. GAYLORD: Just wait so the jury is 
seated and comfortable. Then you can go over 
there. 

MR. COFER: Thank you. 

-k -k -k 


(Whereupon, the proceedings continued, in open 
court, in the presence of the jury, as follows:) 

k k k 


THE COURT: You'll have to tell me if you 
are all there. Are you all there? Yes. 

All right. Folks, I don't need to see 
beyond this. You do. So, this barrier will be 
there during opening statement. 

Mr. Gaylord, you may proceed. 

MR. GAYLORD: Thank you. Your Honor. 
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20 * * * 

21 PLAINTIFF'S OPENING STATEMENT 

22 * * * 

23 MR. GAYLORD: May it please the Court, 

24 opposing counsel, Mrs. Williams, ladies and 

25 gentlemen of the jury. 

37 

1 This is the story of a company whose 

2 executives made choices for the sake of profits 

3 and self protection that has substantially 

4 contributed to the largest preventable epidemic 

5 in U.S. history. 

6 When it became apparent to health 

7 officials that the new 20th Century habit of 

8 cigarette smoking created a new 20th Century 

9 disease of lung cancer, those executives chose a 

10 long-term strategy of denying the facts and 

11 manufacturing controversy, rather than honesty 

12 toward the issues, the officials and their 

13 millions of customers. 

14 When their product became the subject of 

15 a medical debate over its addictive properties, 

16 they chose to flatly stonewall, denying truth at 

17 every turn, even while discussion and researching 

18 among themselves how best to capitalize on the 

19 chemical dependency created by nicotine. 

20 When the once simple tobacco cigarette 

21 became a high-tech manufactured chemical product, 

22 in the absence of effective regulation of its 

23 contents, they developed numerous ways to enhance 

24 its addictiveness, all the while denying any 

25 addiction existed. 
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1 For example, they chemically removed all 

2 of the nicotine during processing of tobacco, 

3 then put it back in, in measured amounts designed 

4 to maintain what they determined were levels 

5 necessary to induce and sustain chemical 

6 dependency. 

7 And along the way, they added or 

8 manipulated other calculated ingredients like 

9 ammonia and sugar compounds that they learned 

10 would do things to nicotine, bind with it, and 

11 effectively speed it from the cigarette to the 

12 smoker's lungs and to their brain. 

13 They maximized the drug-like effects of 

14 nicotine smoke by doing that. 

15 In the course of manufacturing a 

16 controversy over cancer causation, they carefully 

17 avoided research on the subject. 

18 And when they paid money to high-level, 

19 well-qualified researchers who developed various 

20 inventions and modifications to significantly 

21 improve the safety of cigarettes, time and again 

22 they made choices to scrutinize and suppress 

23 those ideas, rather than risking exposing the 

24 unsafe nature of their product and their conduct 

25 to public scrutiny. 
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1 To this day, they choose to deny any and 

2 all responsibility for the massive harm caused to 

3 millions of people by their product, including 

4 Jesse Williams and his family, and to blame every 
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5 bit of the lung cancer problem and the other 

6 health problems on those souls who chose to buy 

7 and use their products. 

8 Now, to be sure, each smoker made 

9 choices, too. And Jesse Williams, through his 

10 family, accepts his share of that responsibility 

11 for which he's paid the ultimate price. But 

12 today, as we begin this trial, 100 percent of the 

13 burden of that choice is on the Williams' family, 

14 while Philip Morris escapes any responsibility. 

15 Now, I would like to take you back into a 

16 little bit of history to see how this modern 

17 injustice came to pass so you can start to put 

18 the choices made by Philip Morris executives into 

19 historic perspective. 

20 I think I'm going to display my 

21 limitations as an artist, but it will help me 

22 talk through this to just give you a little bit 

23 of an ongoing time line, and there's a time line 

24 behind here that we will talk about, but I'm 

25 going to give you just another one, a sketchy one 
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1 kind of sketch. 

2 And let me suggest to you that this is a 

3 period of approximately 500 years. Let's say it 

4 starts at 1492, which is a famous date in 

5 American history, and let's say it ends at today, 

6 500 years later. Let's see how close I can come 

7 to making some divisions into about those number 

8 of years. 

9 Well, not very well. 

10 Let's say this is 1600, 1700, 1800, 1900, 

11 and the current century. 

12 In about 1492, tobacco became a European 

13 phenomenon because Columbus discovered America 

14 where it was in use by the Native Americans. 

15 They smoked pipes, and they used it for 

16 ceremonial and festive events. 

17 And it wasn't long before Europeans took 

18 note of it as an obnoxious, some even said, 

19 health-threatening habit. 

20 This is 1604. And King James, I think 

21 the same King James that is famous for Bibles, 

22 made some pronouncements about the obnoxious 

23 habit of tobacco usage. 

24 It wasn't too long into the democratic 

25 era of America before some of our famous 
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1 forbearers made similar assertions about tobacco. 

2 And I think it was 1835 that John Quinsy 

3 Adams published some documents about tobacco and 

4 how bad it was and bad for you and obnoxious to 

5 use. 

6 Here's the point doing this. None of 

7 them were talking about scientifically developed 

8 evidence of health effect from tobacco. But, 

9 more importantly, none of them were talking about 

10 inhaled cigarette smoke. 

11 The cigarette, as a product that was used 

12 in any large degree at all, only dates from the 

13 last little more than one century. This is the 

14 era of the cigarette. 

15 It was in the 1880s when the machinery to 
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16 mass produce cigarettes was invented. 

17 It was about 1915 or 16 when the match 

18 which you can carry around and have with you all 

19 of the time came along and made smoking a 

20 ready-made cigarettes a much more available 

21 thing. 

22 And, of course, the next thing that 

23 happened was World War I, and the cigarette was 

24 taking off as a product and then got a real boost 

25 from the war. 
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1 What becomes extremely interesting about 

2 this history, let me see if I can just do a 

3 little bit of an additional diagram here, is that 

4 I don't attach any numbers to these, and I don't 

5 intend to, but if you take the increasing usage 

6 of cigarettes in the 20th Century and plot it 

7 against the development of lung cancer as a 

8 medical phenomenon, you find it to track quite 

9 closely. 

10 And lung cancer goes from being a 

11 condition that was practically unheard of in the 

12 beginning of this century, one report was that 

13 there were 371 cases in 1914 nationwide, 2300 or 

14 some 2357, I think, in 1930, and, of course, 

15 hundreds of thousands now. 

16 So, the new phenomenon of cigarette 

17 smoking and the new phenomenon of lung cancer 

18 came along quite coincidentally. 

19 It wasn't long before there were 

20 epidemiological studies showing a strong 

21 relationship between cigarette smoking and the 

22 development of lung cancer. 

23 The earliest epidemiology that I believe 

24 you'll see in the evidence as it will be 

25 discussed and referred to — I'm trying figure 
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1 out how to get this out of your way — was in 

2 about 1935 or 38. I don't remember exactly, and 

3 the evidence will clear that up. 

4 By the 1950's, the early part of 1950's, 

5 the charge of cancer causation and other health 

6 ills for cigarette smoking was blooming, and the 

7 cigarette industry and Philip Morris were 

8 reacting. 

9 I'm going to ask Mr. Thomas to help me 

10 with a variety of exhibits. 

11 And this, let me orient you for a moment, 

12 while he's getting ready to do that, to this time 

13 line. 

14 This is — I don't know how many of you 

15 can read all of these dates. I'll try to do it 

16 as we go. We're starting in 1954, January 4th, 

17 1954, above the line of this time line are some 

18 of the statements quoted from Philip Morris or 

19 its industrial representatives. 

20 We have just a few of them here 

21 representative of the position being taken across 

22 to 1994. 

23 Below that, there are arrayed, and the 

24 arrangement is not the point, but just they are 

25 stacked just to get the dates lined up the way 
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1 they should go. 

2 These are not all exhibits about any one 

3 subject. And so I'm going to try to sort them 

4 out, rather than chronologically, which would 

5 mean we would be bouncing around from topic to 

6 topic. And I'm going to try to go topic by topic 

7 more or less with them. 

8 The key here — we don't have space to 

9 put all of the quotes. I'm going to direct your 

10 attention to the monitors, and we are going to 

11 show you a preview of just some samples of the 

12 evidence from their own documents, and the date 

13 of when they become available, and what this 

14 company said, what they knew, what they were 

15 thinking about, some of these issues, what their 

16 positions have been internally to themselves, and 

17 those kinds of comparisons. 

18 These symbols are just to show you there 

19 are five basic issues that we have tried to 

20 arrange here. 

21 To promise to seek the truth and do 

22 research. 

23 Several of these notes, along the top 

24 here, the early part of the last half of the 20th 

25 Century. 
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1 Promotion of false controversy. And I'll 

2 let what we really mean by that speak for itself 

3 when you see some of the documents, but there are 

4 some quotes up here about that. 

5 What they knew about cancer. This symbol 

6 is intended to just limited it to the cancer 

7 question, and there are just a few stops along 

8 here about that. 

9 And there are a few, because there hadn't 

10 been enough controversy to create new documents 

11 about that much. 

12 What they knew about addiction is more 

13 prominent, and that is shown by the hook symbol 

14 here. 

15 And it's more prominent, in part, because 

16 it shows so much about motivations and conduct of 

17 the company through the years. 

18 And suppression of research is this 

19 symbol, which you probably can't read, but it's 

20 the briefcase that says top secret on it, to give 

21 you an icon for that concept. 

22 I will explain those in more detail when 

23 we get there. 

24 Now, as we go through some of the actual 

25 documents, Mr. Thomas is waiting for instruction 
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1 from me, I suspect. 

2 Would you please show the jury The Frank 

3 Statement? It's Exhibit 55. It will be in 

4 evidence. It's dated January 4th, 1954. It's in 

5 the form of essentially a press release or a paid 

6 announcement in the press that was published in 

7 most of the major cities in the United States, 

8 including in the Oregonian. 

9 It's, if you will scan down and show, 

10 it's signed by the chief officers of all of the 

11 major American tobacco companies, and the one 


http://legacy.library.ucsfaBEl)Lr/ttiEb'llTltp6aM/|SwW.industrydocuments.ucsf.edu/docs/lmhd0001 



12 that is highlighted is Mr. 0. Parker McCormis, 

13 President of Philip Morris Company. 

14 This is the industry's and Philip Morris' 

15 response to the growing medical controversy, 

16 medical reports and articles, saying that the 

17 lung cancer epidemic, by that time, is the same 

18 thing as to smoking cigarettes epidemic. 

19 And the company makes representations in 

20 what has always been referred to now as The Frank 

21 Statement. That the interests in peoples health 

22 as a basic responsibility is paramount to every 

23 other consideration in our business. 

24 They pledge that research efforts into 

25 all phases of tobacco and health will be 
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1 undertaken. 

2 They say they will do that through a 

3 group of disinterested scientists. And they 

4 formed a thing that was first called the TIRC 

5 which, I believe, stands for Tobacco Institute, 

6 Tobacco Industry Research Council. 

7 You may see two different sets of letters 

8 that refer to the same organism, the TIRC or the 

9 CTR. 

10 Somewhere along the way, I'm going to say 

11 it was '64, but I'm not positive about that, they 

12 just changed the name of it. It continued to be 

13 the same thing. 

14 CTR stood for Council for Tobacco 

15 Research. 

16 What the rest of the documents referring 

17 to that subject raise and the evidence will raise 

18 is the question was this a serious effort to get 

19 to the bottom of the health question or was it 

20 either, at its inception or as it turned out, 

21 basically a PR ploy? 

22 The next exhibit, let's go to Exhibit 10, 

23 and I think you'll have to zoom in on that one. 

24 That is an article quoting the Vice 

25 President of Philip Morris, Mr. Weisseman, 
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1 saying, "The industry would stop business today 

2 if it thought its product was harming smokers." 

3 And, of course, saying the cancer problem 

4 is medical propaganda. 

5 Now, I'm going to ask your indulgence 

6 while I switch a little bit off of the subject 

7 there, furtherance of this research idea, and 

8 just finish up the subject of what was being 

9 known at the time about cancer causation and 

10 smoking. 

11 And I believe that will be furthered by 

12 Exhibit 28, Mr. Thomas. 

13 In our undertaking to establish and meet 

14 our burden of proving to you by a preponderance 

15 of the evidence, not by scientific certainty or 

16 any greater burden, but by a preponderance of 

17 evidence that cigarette smoking causes cancer, we 

18 have a great deal of evidence. And again, you 

19 won't see a vast selection of it. It is through 

20 witnesses. And the documents we have identified 

21 here will be — uncontroverted is perhaps too 

22 strong a word, because I think it is still denied 
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by the Defendant. 

But let's look at Exhibit 28 briefly, and 
I don't have the quote handy. So, I'll read it 

49 

here. I don't know how well you all can read 
from these monitors, and it's probably not 
perfect. This is the best way I think we could 
arrange it for you all to have a look at it, but 
for the time being, at least. I'll read along so 
that I'm sure you are at least able to hear what 
we are saying on the subject of — shows what 
this document is. 

Oh, yes. This is a study done on May 
12th of 1958, a quote on May 12th of 1958 by some 
British scientists, and it's a report of their 
study of all of the American cigarette 
manufacturing scientists. I don't know if all of 
them may be too strong. But it clearly was 
gentlemen who we know are Philip Morris 
scientists at the time. 

And go ahead to the content. 

In 1958, this group, including two Philip 
Morris scientists, on the causation of lung 
cancer, quote, with one exception, in green, "the 
individuals who we met believe that smoking 
causes lung cancer. By causation, we mean any 
change of events which lead finally to lung 
cancer which involves smoking as an indispensable 
link. " 
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That is the statement of the scientists 
including by Philip Morris at that time. 

Let's go to Exhibit 159 for a moment. 

It's actually not a statement by Philip Morris, 
but it's part of what they knew, took account of 
in their response in responding. 

And while Mr. Thomas finds it. I'll tell 
you it's a Surgeon General's report from 1964. 

It is one of many Surgeon general reports, and we 
have a very small sampling of them through the 
years in which they made reports along these 
lines. 

On lung cancer, cigarette smoking is 
causally related to lung cancer in men. The 
magnitude of the effect of cigarette smoking far 
outweighs all other factors. 

In comparison with non-smokers, the 
average male smokers of cigarettes have 
approximately a nine to ten-fold risk of 
developing lung cancer, and, heavy smokers, at 
least a 20-fold risk. 

Cigarette smoking is much more important 
than occupational exposure in causing lung cancer 
in the general population. 

Now, there were many sources and remain, 
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continue to be many sources of information about 
cigarette smoking, some of them, of course, in 
the public domain. It wasn't a private bit of 
knowledge that the industry knew. It was 
something there for ordinary people to see, too. 

The Oregonian on a date in 1954 published 
some of the epidemiological studies. You know. 
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8 epidemiologically, basically, means medical 

9 statistics. 

10 Studies as early as 1954 found a two-fold 

11 increase in the likelihood of lung cancer for a 

12 smoker of two packs per day. 

13 Other sources, and bringing that subject 

14 up to modern times, have found and have said and 

15 the evidence will include the idea that, 

16 depending on exactly, of course, who you ask and 

17 what statisticians, somewhere between 90 and I 

18 think 96.5 percent of all persons who develop 

19 lung cancer are moderate to heavy smokers. 

20 Let's see. Exhibit 122, just a sampling 

21 out of the Philip Morris documents about the 

22 subject of lung cancer that is shown here. 

23 February 23rd, 1982, sort of a mid-point 

24 along the way, and I'll mention to you — I kind 

25 of ignored my list of words here so far. So, I'm 
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1 going to give you an orientation to what that is 

2 for. 

3 This is a handwritten note. I'm 

4 struggling to remember whose it is. 

5 MR. THOMAS: You can see on the cover, 

6 right there. 

7 MR. GAYLORD: Okay. 

8 It's to a Dr. Osdean from a Mr. or 

9 Dr. Charles. We'll have — let me tell you I 

10 can't preview the whole detail of all of the 

11 evidence you're about to hear. So, this is 

12 intentionally skipping across that evidence, and 

13 I wouldn't want the rest of the trial to bore you 

14 to death, but I want you to know that there will 

15 be witnesses, the people who are being 

16 identified, you don't need to memorize their 

17 names, but you will become quite familiar with 

18 some of their names. 

19 You'll have in evidence charts of 

20 organizations so you can place their names as you 

21 need to, and I'll try to tell you about what I 

22 know about that, as well. 

23 But some of the people that will be 

24 testifying are, in fact, former scientists from 

25 Philip Morris, people who were there during these 
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1 times, people who were in charge during these 

2 times for Philip Morris' research effort. So, we 

3 don't have to guess, and we don't have to just 

4 fill in the blanks for all of the documents. And 

5 by no means will all of them be on my agenda to 

6 show you today. 

7 But this one makes the statement — I 

8 can't read it. That's the last part of the 

9 statement. 

10 "Let's face the facts." This is a Philip 

11 Morris scientist to a leader of some of their 

12 scientific research. "Cigarette smoke is 

13 biologically active." 

14 You will learn that biologically active, 

15 which I mentioned down here on my list of words, 

16 is a euphemism for something that is carcinogenic 

17 or mutagenic, and those are related terms. They 

18 have to do with chemical effects on living 
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19 tissue. And one is thought to be a part of the 

20 other, I think, is how it goes. 

21 But that is code word within the research 

22 among these scientists so they don't have to put 

23 down on paper let's face it, it causes cancer. 

24 Now, that other quote that is on there, 

25 while we are on this page, applies to another one 
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1 of our notions here, the suppression of research. 

2 And you will learn, when I get to that 

3 part of my presentation and another set of 

4 documents go with it, it is not an uncommon 

5 statement, "You may shred this document." It has 

6 to do with decisions that were made by those 

7 executives, choices that were made by those 

8 executives of Philip Morris, to avoid certain 

9 subjects for research. 

10 If the scientists really wanted answers 

11 in some of those areas, they shipped it overseas 

12 to be done, and they made sure they left no paper 

13 trail of that. 

14 So, the early response to the growing 

15 health concerns and public statements about the 

16 health concerns was this Frank Statement, so 

17 called by Philip Morris and its fellow cigarette 

18 manufacturers. 

19 And, of course, it has the ring of a 

20 responsible thing for a manufacturer to do and 

21 may well have been intended that way, but and 

22 these other statements, of course, sound 

23 responsible. 

24 If the industry thought our product was 

25 harming smokers, we would stop business tomorrow. 
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1 You will see other examples of that same 

2 theme, basically, the same kind of statement, if 

3 smoking was harmful, we wouldn't be in business. 

4 We would stop. We would take stuff out of the 

5 product. If there was an ingredient that was 

6 harmful, we would take the ingredient out. 

7 While we are at this time stop, just to 

8 mention a couple of other facts that overlay with 

9 this, about 1954, when was the new Marlboro 

10 product came along. Now, this may be confusing. 

11 There was an earlier cigarette called the 

12 Marlboro. It was aimed at whole different 

13 segment of the market. It was intended to be a 

14 woman's cigarette in the original understanding 

15 of it. 

16 So, what happened was it was sort of 

17 remodeled and repackaged as a man's cigarette. 

18 And the marketing campaign was then geared toward 

19 guys working as mechanics or in various roughneck 

20 looking kind of jobs with tattoos and what have 

21 you. 

22 And that became, not too long after that, 

23 the Marlboro Man campaign, which we all 

24 associated with the cowboy, the old west kind of 

25 macho figure. 
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1 But 1954 is interesting because that is 

2 when the Marlboro started. 

3 When Mr. Thomas finishes our opening 
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4 statement, after I'm done, he'll talk more to you 

5 about Jesse Williams as a person involved in this 

6 scenario and his becoming a user of Marlboros 

7 shortly after he started smoking. 

8 One more document while we are on this 

9 kind of public relations kind of aspect of the 

10 response to the early information. 

11 Would you show us Exhibit 63, Mr. Thomas? 

12 I have talked about "The Frank 

13 Statement." I'm putting that in quotes because 

14 that is their word for it. There are other 

15 documents coming along eventually that refer to 

16 the research organism that this spawn as a front 

17 or a shield. 

18 And we know that sometime — we don't 

19 have a precise date for it, and it is the nature 

20 of what it is that we are probably not going to 

21 get one, but this document which is 1968, is it? 

22 I have the date of it somewhere. Their document 

23 is in the '60s. It will be cleared up later. 

24 And it makes reference to a thing. It says we 

25 have reason to believe that, in spite of the 
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1 gentlemen's agreement in the tobacco industry, in 

2 previous years, that at least some of the major 

3 companies have been increasing biological studies 

4 within their own facilities. 

5 You will learn that a thing called a 

6 gentlemen's agreement, their term, was entered 

7 into between Philip Morris and the other major 

8 cigarette manufacturers in this country, which in 

9 some respects pervades and blankets the whole 

10 future from that time of their research efforts. 

11 And this thing I referred to as the TIRC, Tobacco 

12 Industry Research Council, all of which came from 

13 The Frank Statement idea. 

14 The gentlemen's agreement is, very 

15 simply, none of those companies would do the kind 

16 of research that might link cigarettes smoking 

17 with cancer. If they get any such research, they 

18 would not do it in the United State's where the 

19 documents could be discovered and used in 

20 lawsuits, and they would not market safety. 

21 Now, another thing happened in the 

22 industry in about the '50s, and I won't tie it 

23 down to a precise date, and I won't be surprised 

24 if the Defendants will share with us some more 

25 detail about its timing, but in the 50's was when 
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1 the cigarette became a manufactured chemical 

2 product. 

3 We all may still have an image in our 

4 minds of tobacco leaves dried and shredded up 

5 real fine and rolled up and put into a piece of 

6 white paper and made into a cigarette. 

7 What developed was that the industry 

8 learned how to make the tobacco products go 

9 further and be more controllable, more 

10 consistency, and there were a lot of other 

11 effects that we'll talk more about in detail. 

12 It became a processed product. It became 

13 a product where tobacco is grown in the ground 

14 and made into leaves and dried and so forth. 
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15 Reconstituted. Ground up. There are several 

16 different processes. And they varied. And there 

17 were different recipes and what have you. 

18 But the cigarette that you buy since that 

19 period of time in the '50s is a product of high 

20 consistency, of very detailed controls over 

21 exactly what it contains. 

22 And part of what it contains is tobacco 

23 that has been ground up, emulsified into kind of 

24 a slurry, spread out, and turned into almost like 

25 a paper-like product. There's a couple of 
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1 different ways they did that and a couple of 

2 difference processes they did, one involving the 

3 whole leaf, one involving the rest of the stems 

4 and stuff. 

5 And along the way they learned how to 

6 take the nicotine out and to put it back in, but 

7 they put it back in in measured, controlled 

8 amounts. And since that time forward, they have 

9 had the ability to precisely control how much 

10 nicotine was left in a cigarette and other things 

11 that they eventually researched for their own 

12 needs that would effect how nicotine took its 

13 effect on the user's body. 

14 And so the evidence will show you, taking 

15 a comment from this morning, the evidence will 

16 show you that there is a divergence in Philip 

17 Morris' conduct in response to the health concern 

18 and the, quote/unquote, "medical propaganda" 

19 about its products, which I would refer to and I 

20 think the evidence will support calling it kind 

21 of a high-road versus a low-road approach to 

22 business. 

23 At any rate, a fork in the road. 

24 What came of that, among other things, is 

25 that Philip Morris came to think of its product 
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1 and to speak in its internal documentation of its 

2 product as a nicotine delivery device. 

3 That is a very important concept. That 

4 is a particularly important concept when you see 

5 that in April of 1994, it's in Exhibit 148, it's 

6 a crossed finger symbol, in a paid announcement 

7 in the Oregonian and all of the other major 

8 papers, one of those full-page or half-page 

9 purchased ads, entitled, "Facts you should know, 

10 "why don't we go to that just for a second? 

11 This is a test for Mr. Thomas' ability to 

12 keep up when I jump around with the exhibits. 

13 MR. THOMAS: 148. 

14 MR. GAYLORD: 148, please. 

15 MR. THOMAS: Let me get my notebook. 

16 That would be in the other stuff. 

17 MR. GAYLORD: Well, you know what I can 

18 do, you can be at ease, and I'm forgetting I've 

19 got it right here. 

20 What it says, that I'm interested in, and 

21 that I'm going to focus on right now, and it will 

22 be in evidence, you'll see that these words are 

23 from the document. 

24 "Facts you should know. Philip Morris 

25 does not believe cigarette smoking is addictive. 
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1 Philip Morris does not manipulate nicotine 

2 levels." 

3 Now, I suppose you can make semantic 

4 defenses of those statements, if you try to hard 

5 enough. But let's look at that one about Philip 

6 Morris does not believe cigarettes are addictive. 

7 The manipulation of nicotine levels, I 

8 suppose, is in the eyes of the beholder. You 

9 take it all out and you put it all back in, and 

10 you pay close attention to how much you put back 

11 in, and you learn through your work exactly how 

12 much you need to but back in. Maybe that is 

13 manipulation. 

14 Next let's show Exhibits 36. I'm going 

15 to give you some reading time on these. 36, then 

16 42. 

17 MR. THOMAS: There's 36. 

18 MR. GAYLORD: Exhibit 36 is an August 26, 

19 1959 document from physiological research and Dr. 

20 Dupis, Philip Morris Research Scientist. 

21 And do you have a highlighted portion of 

22 that? 

23 This is a section of the document in a 

24 report by a researcher from Philip Morris under 

25 the subject "Why do people smoke?" It gives a 
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1 couple of reasons. And number three is on the 

2 next page. Very simply, addiction. 

3 Exhibit 42, please. This is a Philip 

4 Morris document from November 15th, 1960. Is it 

5 one or two? 

6 MR. THOMAS: One. 

7 MR. GAYLORD: 61. Presentation to the 

8 R&D Committee by Dr. H. Wakeham. That is Helmut 

9 Wakeham. He was a researcher, I think, at this 

10 date, became the Director of Research. You will 

11 hear more of him and see him yet this afternoon. 

12 And he says — 

13 MR. THOMAS: This is the control — 

14 MR. GAYLORD: Yeah. 

15 Controlled nicotine in filler in smoke. 

16 Even though nicotine is believed essential to 

17 cigarette acceptability, a reduction in level may 

18 be desirable for medical reasons. 

19 Problem. Question 1: How much nicotine 

20 reduction will be acceptable to the smoker? 

21 Okay. The next document 48. I apologize 

22 for the time. It's not Mr. Thomas' fault, but I 

23 want to have you see some of this stuff so you 

24 are not having to rely on my assessment of it. 

25 October 24, 1963. This was Mr. Wakeham 
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1 again. Technical forecast. Mr. Wakeham to 

2 Mr. Pullman, who became at least the CEO of 

3 Philip Morris. I don't know if he was then. 

4 And the quote is, "We believe that 

5 the —" Sorry. "We believe the — 

6 MR. THOMAS: "Medical attack on 

7 cigarettes will be — 

8 MR. GAYLORD: "We believe that the next 

9 medical attack on cigarettes will be based on the 
10 carcinogen general idea. With hundreds of 
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compounds in smoke, this hypothesis will be hard 
to contest." 

Okay. I have got a document with a 
different subject than I had. That is going to 
happen. 

Look at Exhibit 50, please. Exhibit 50 
is a January 29, 1964 document from Philip Morris 
in the public relations program. Subject, 
however, at some point, reflecting the — 

MR. THOMAS: Same. 

MR. GAYLORD: "Same seriousness with 
which we had the report, we must in the near 
future provide some answers which will give 
smokers a psychological crutch and a self 
rationale to continue smoking. 
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"These answers must also point up the 
weaknesses in the report and the path for future 
research." 

The report that is referring to is the 
Surgeon General's report of 1964. Is it not? 

MR. THOMAS: Yes. 

MR. GAYLORD: January 1964. I'm not sure 
that is the same exhibit. 

MR. THOMAS: That is the next page. 

MR. GAYLORD: And it goes on. 

While it should not be done in the 
industry's name, someone ought to be contacting 
all of the cartoonists, television gag writers, 
the satirical reviews, et cetera, to apply to the 
types of this question. 

This is the basic responsibility 
paramount to every other consideration of our 
business, the interest of people's health, in 
response to the Surgeon General's report I showed 
you earlier, saying cigarettes cause cancer. 

Let's go to Exhibit 86, please. 

Motives and incentives in cigarette 
smoking, Dunn, Philip Morris researcher. 

Mr. Dunn is another character whose name 
you'll hear many times and whose documents you'll 
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hear occasionally. 

Causation of lung cancer. We saw this 
before, 86. 

Further into the same document, nicotine, 
the argument goes, without nicotine, there would 
be no smoking. No one has ever become a 
cigarette smoker by smoking cigarettes without 
nicotine. 

I need to move it a little bit to the 

right. 

The cigarette is in fact among the most 
awe-inspiring examples of the ingenuity of man. 
Let me explain my conviction. The cigarette 
should be conceived not as a product but as a 
package. The product is nicotine. The cigarette 
is but one of many packaged layers. Think of the 
cigarette pack as a storage container for a day's 
supply of nicotine. 

Can you move it up, please, Mr. Thomas? 

Think of the cigarette as a dispenser for 
a dose — 
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22 

MR. 

THOMAS : 

Unit. 


23 

MR. 

GAYLORD: 

Unit of 

nicotine. Thank 

24 

you. 




25 

MR. 

THOMAS : 

And then 

the last page. 





6 6 

1 

MR. 

GAYLORD: 

Think of 

a puff of smoke as 

2 

the vehicle 

of nicotine. And 

the date of that 

3 

document again, 1972 

. 


4 

The 

growing 

public awareness of the 

5 

problem of 

smoking causing cancer was met by a 

6 

smoke screen. 



7 

In 

1976, an 

interview 

occurred, a series 


8 of interviews occurred, and were recorded on 

9 videotape, and we have just a little bit of them, 

10 and we are going to hear some more of this than 

11 I'm going to show you. I'm going to show you 

12 just a little piece of it. 

13 I think first is research director Helmut 

14 Wakeham, I mentioned that you'll see him and hear 

15 him again speaking on behalf of Philip Morris. 

16 And then secondly is Vice President James 

17 Bowling, also speaking for Philip Morris, and, 

18 when you are ready, let's cue those up and just 

19 play them. 

20 * * * 

21 (Whereupon, the video excerpt was played.) 

22 * * * 

23 MR. GAYLORD: I want to remind you this 

24 is 1976. This is a theme of this company that 

25 continued for three decades or more, effectively, 
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1 in a competition for the hearts and minds of 

2 smokers, a competition between medicine and 

3 science on the one hand and Philip Morris on the 

4 other, played out on a field of manufactured 

5 controversy, a company, which the documents and 

6 the testimony will show you, was well aware that 

7 this device caused cancer, was well aware, and 

8 the rest of the public wouldn't know for many 

9 years yet, that this device of a nicotine 

10 delivery system was an addictive product, and, 

11 yet, maintained a position of controversy. 

12 Every new bit of medical evidence, every 

13 further more solid epidemiological proof, every 

14 new Surgeon General's report, met by statements 

15 like somebody should find out. It's an 

16 interesting controversy. 

17 It's paramount to every other 

18 consideration in our business. 

19 If we believed it would cause cancer, we 

20 would go out of business tomorrow. 

21 And why was that referred to as a crutch 

22 in the documents we have seen, offering smokers 

23 something to cling to, a rationale that they 

24 could cling to. 

25 More research was needed. The evidence 
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1 was still premature. And sometimes, frankly, 

2 suggesting that the medical evidence was 

3 hysterical against individual freedoms and the 

4 propaganda. 

5 Would you show us Exhibit 51, please? 

6 February 18th. I think it's 1964. That is hard 
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to read. 

Smokers and Health, Significance of — 

I'm going to see if I can read it better on the 
actual form. 

MR. THOMAS: Significance of the report 
of the Surgeon General's Committee, Philip Morris 
Incorporated. 

MR. GAYLORD: Thank you. 

Go to the answer. 

Endemic pressures suggest a break up 

of — 

MR. THOMAS: Common front approach of the 
industry through — 

MR. GAYLORD: TI and TIRC. 

Thank you. 

We get by with a little help from our 

friends. 

IT is the Tobacco Institute which was the 
recognized PR front of the industry. TIRC was 
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the supposed research organism of the industry. 
They were referring to themselves as a common 
front. 

Next is 55, please. 

This is 10/28/64, a report — 

MR. THOMAS: Philip Morris, Board of 
Directors. 

MR. GAYLORD: And Research and 
Development. 

We did put together a charcoal filtered 
product with performance superior than anything 
in the marketplace. That product was known as — 

Can you read that? 

MR. THOMAS: Saratoga. 

MR. GAYLORD: Saratoga. Physiologically, 
it was — 

MR. THOMAS: An outstanding cigarette. 

MR. GAYLORD: And, unfortunately, after 
much discussion — I can't read it. I'm sorry. 
Can you? 

MR. THOMAS: Yes. And, unfortunately, 
after much discussion, we decided not to tell the 
physiological story which might have appealed to 
the health conscious segments of the market. The 
product, as test marketed, didn't have good 
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taste, and, consequently, was unacceptable to the 
public, ignorant of its physiological 
superiority. 

MR. GAYLORD: Physiological superiority 
in this case, the evidence will show, is a 
reference to an experimental development of a 
product which was much safer than the other 
products on the market. 

The approach of the company was to try to 
sell it without telling anybody it was safer. It 
didn't sell very well. And it went away. 

Can you get Exhibit 162? 

MR. THOMAS: I thought you wanted 106. 

MR. GAYLORD: Pardon me. 106 is next. 

The date of that? 

MR. THOMAS: March 21, 1980. Philip 
Morris, U.S. interoffice correspondence. 
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18 MR. GAYLORD: Why don't you read it? 

19 MR. THOMAS: The legal strategy employed 

20 over the years in defending corporations within 

21 the industry from claims of errors in estates of 

22 smokers, deceased smokers, quote, "We, within the 

23 industry, are ignorant of any relationship 

24 between smoking and disease. Within our 

25 laboratories, no work is being conducted on 
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1 biological systems." 

2 MR. GAYLORD: Thank you. 

3 I want to, before you move that, I want 

4 to emphasize that the statement about "we, within 

5 the industry, are ignorant" is in quotes, and 

6 it's a description of what the industry's 

7 strategy is. 

8 They are not saying they are ignorant. 

9 They are saying that is their strategy. 

10 MR. THOMAS: We have got a second page. 

11 MR. GAYLORD: Go ahead. 

12 MR. THOMAS: Our attorneys, however, will 

13 likely continue to insist upon a clandestine 

14 effort in order to keep the nicotine, the drug, 

15 in low profile. So long as we must be officially 

16 heedless of the drug properties of nicotine, we 

17 cannot openly communicate with our counterparts 

18 in other laboratories and cannot aggressively 

19 institute a large-scale neuroscience program on 

20 site, and we must have a window to the outside 

21 world. 

22 MR. GAYLORD: Now, this is Mr. Dunn, 

23 again, and that is a reference, if you don't 

24 recognize it, to the gentlemen's agreement, which 

25 is what he's referring to, we can't do that 

72 

1 research in an open way. And they have got to 

2 keep nicotine, the drug, interesting phraseology, 

3 under wraps. 

4 MR. THOMAS: 108? 

5 MR. GAYLORD: Yes. 

6 MR. THOMAS: March 31, 1980, letter to 

7 Alex Spears from Bob Seligman, quote, 

8 "Additionally, I have added a list of three 


9 

subjects which I feel should be avoided. 

10 


Page 

2. The 

list developing new tests 

11 

for carcinogenicity 

to attempt to relate human 

12 

disease 

to smoking. 


13 


MR. 

GAYLORD: 

You understand that is 

14 

subjects to 

be avoided, developing new tests for 

15 

cancer 

causation. 


16 


Now, 

let's look back above the line that 

17 

we have 

talked about 

, on the higher road. Exhibit 

18 

162 is 

a conglomerate of a number of different 

19 

documents. 

It's, I 

think, primarily a newspaper 

20 

report. 




21 


MR. 

THOMAS: 

Yes . 

22 


MR. 

GAYLORD: 

Media reports. 

23 


MR. 

THOMAS: 

Yes. 

24 


MR. 

GAYLORD: 

Let's see. Here's one for 

25 

May 16, 

1998 

should 

be the third document down. 
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Go to the one for March 12th. 

We have a document hiding. Bear with us. 
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please. 

MR. THOMAS: Which one do you want first? 

MR. GAYLORD: March 12th, '82. 

MR. THOMAS: We have a technical problem. 

MR. GAYLORD: Here it is. 

MR. THOMAS: Okay. Thanks. 

MR. GAYLORD: Okay. This is a release 
from the Tobacco Institute. That is a PR branch 
of the industry. 

March 12th, 1982, "A prominent New York 
pathologist has taken serious exception to 
Congressional finding that cigarette smoking 
causes lung cancer. Lung cancer, like many other 
human cancers, remains a major biological 
mystery. 

Summers, that is the doctor, is 
Scientific Director of the Council for Tobacco 
Research in New York. 

Now, this is one of numerous examples of 
the so-called disinterested scientists performing 
the role of the research council's setup in 1954, 
but in fact being advocates for the manufactured 
controversy that the industry is sustaining. 
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And here we are. That is clear down — 
well, that was 1982. 

The next. May 16th, 1988. 

MR. THOMAS: Correct. 

MR. GAYLORD: And this is a press 
release. So, you need to understand this top 
part is a title. Claims that cigarettes are 
addictive, irresponsible and scare tactics. 

Washington, D.C. Clearly, the report 
issued by the Surgeon General's Office today is 
politically, rather than scientifically, 
motivated. 1988. 

We have seen now numerous documents about 
from the '60s what Philip Morris knew about the 
addictive nature of smoking cigarettes. 

In 1990, Philip Morris' annual report 
acknowledges a statistical association between 
smoking and certain diseases. They refer to it 
as a risk factor in lung cancer and go on to say 
everyone knows that. So, obviously, adults are 
making informed choices to smoke. 

Now, that is the defense. That is the 
defense we anticipate you will see in this case. 
It is a defense that it is there in court 
whenever the industry is asked does lung cancer 
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arise from cigarette smoking? Is there a causal 
relationship? 

But that is not the public pronouncements 
that are made in response to the health 
announcements. 

The medical and scientific studies, the 
efforts over the many years to put this 
controversy to rest. 

That response is it's controversial. The 
reports from the Surgeon General's office are 
politically motivated. The cancer problem is a 
medical propaganda. 

Up here, we didn't look at this one, but 
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14 in January 1978, referring a Surgeon General's 

15 report. The Tobacco Institute called it a 

16 one-sided attack on Tobacco. 

17 The Tobacco Institute is an organization 

18 of the companies. Philip Morris being one of 

19 them. So, it's speaking for them all. 

20 And just again, March '82, lung cancer 

21 remains a major biological mystery. 

22 Now, I want to just focus on that 

23 statement just for a moment. There's another one 

24 of those euphemisms for what they don't want us 

25 to speak about very directly. A biological 
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1 mystery, I believe, is their way of talking about 

2 the fact that there remains, as to I think 

3 virtually all cancer, questions about the precise 

4 relationship between a given chemical or a given 

5 radiation exposure or a given other genetic 

6 problem, what have you, how do those things bring 

7 about the ultimate cancer? 

8 There is study ongoing. There is 

9 controversy and room for growth in our knowledge 

10 about those details. 

11 That is used in the releases of this 

12 company repeatedly as fog for the question does 

13 smoking cause lung cancer? 

14 It is the crutch and the rationale that 

15 permit smokers to continue smoking. It is 

16 improved. It remains controversial. It's 

17 subject to further research. 

18 If anybody could show us an ingredient, 

19 Mr. Bowling, on the tape, can show us that an 

20 ingredient was causing harm, we would take it 

21 out. 

22 Elsewhere, in quotes, from some of those 

23 same individuals, simultaneously, are clear 

24 acknowledgements that numerous ingredients in 

25 cigarette smoke are carcinogenic. 
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1 A crucial cog in this campaign has been 

2 the adamant denial of addiction. 

3 Many of these entries that we have got on 

4 this, and we don't have to talk about them all, 

5 I'm not sure that we will today, but many of them 

6 are on that subject, and there is a reason for 

7 that. 

8 Let's get some further background on that 

9 subject. 

10 Let me ask you to show the jury Exhibit 

11 58, unless you can tell me we already have. I 

12 don't think so. 

13 MR. THOMAS: March 31, '66. 

14 MR. GAYLORD: Okay. 

15 This is another internal report 

16 entitled — I can't read it. Program report, 

17 nicotine and smoking. 

18 Can you read the highlighted portion? 

19 MR. THOMAS: "An attempt to study the 

20 effect of smoking Ph on nicotine delivery and CA 

21 selectivity, cigarettes contain ten percent by 

22 weight ammonium bicarbonate, and ten percent by 

23 weight of sialic acid were prepared and submitted 

24 for analysis versus a control rod. Nicotine 
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25 delivery varies with filter (smoke) Ph — 
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1 MR. GAYLORD: Filler. 

2 MR. THOMAS: Oh, filler. To higher the 

3 Ph, the higher the nicotine delivery, and vice 

4 versa. 

5 Under the conclusions. No. one, nicotine 

6 delivery can be controlled via filler or smoke Ph 

7 adjustment. 

8 MR. GAYLORD: This is just a glimpse of a 

9 piece of evidence. You are going to hear more 

10 from the scientists. And I wouldn't begin to 

11 know how to tell you about what it all means. 

12 But on the subject of nicotine and 

13 additives used for maximum affect in the 

14 processed chemical product of a Marlboro 

15 cigarette, you will learn that a good deal of 

16 studies done by Philip Morris scientists and 

17 things were done that optimized the delivery of 

18 nicotine to the smoker so that while they will 

19 say and do say that nicotine levels went down, 

20 total amounts of nicotine in the product went 

21 down, that there was some control being exercised 

22 over how much nicotine was being provided to a 

23 smoker in a given cigarette. That is true. But 

24 it was being done under circumstances where they 

25 had identified the amount they needed to maintain 
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1 and they had identified by studies what things 

2 they could do with nicotine to make it most 

3 effective. 

4 An interesting term comes up in that 

5 context. And when we are talking about ammonia, 

6 ammonia salts, ammonia as a substance in 

7 cigarettes, they will say, and there's some 

8 truth, ammonia is part of a cigarette because 

9 it's made of tobacco and that is a naturally 

10 occurring chemical. 

11 Ammonia is in lots of things, and it's in 

12 bread that you eat, and it's in a variety of 

13 things that are in our everyday environment, and 

14 it's not that strange a substance, and you can 

15 eat it as part of things and not have any effect 

16 from it. 

17 And don't make the mistake of thinking 

18 that taking something into your body one way is 

19 the same as taking it in another way. And the 

20 scientists will talk to you about ammonia as it 

21 effects the contents of the smoke that is drawn 

22 through what they call the rod. 

23 That is the length of cigarette, and as 

24 the smoke goes through the tobacco between the 

25 burning end and the outlet of a cigarette what it 
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1 does is have a chemical effect on the nicotine 

2 that is in that processed tobacco product. 

3 And they use an interesting word for it, 

4 free base. And what that does is very much the 

5 same as the word is used in some other kinds of 

6 drug situations. 

7 It puts the nicotine into a gaseous 

8 phase, a higher percentage of the smoke being 

9 gaseous nicotine than it would be otherwise, and 
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it puts it into the smoker's mouth and throat and 
lungs and has an effect that they have found on 
how fast the smoker gets a hit, a high, a kick 
from the nicotine they are taking in. 

And it isn't that it changes the whole, 
the total amount of nicotine that the smoker 
receives. It's that it changes the way and the 
speed with which they get it and it improves the 
satisfaction of the cigarette. 

Those of you who have lived in America 
for several decades and paid attention to the 
things we all see and hear about smoking and you 
know the word satisfaction. It has been integral 
to the advertising campaigns for many years, 
decades, and it is in the internal works of 
Philip Morris, a way of talking about how 
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successfully are we alleviating the habituated or 
dependent smoker's need for their next intake of 
nicotine? That is what satisfaction means. 

Can we look at Exhibits 131? I'll give 
you a list of them here. 

MR. THOMAS: 131 is up. 

The text of the discussion of document 
used at the meeting of top management. 

MR. GAYLORD: Can we have a date on that? 

MR. THOMAS: March 29, 1985. 

MR. GAYLORD: Thank you. 

MR. THOMAS: There are some 50 million 
smokers today in the U.S. I realize that research 
tells us that the majority of smokers wished they 
did not and are, therefore, unlikely to be of 
much help to the industry. 

MR. GAYLORD: Wish they did not smoke and 
they are, therefore, unlikely to be of much help 
to the industry. 

134 . 

MR. THOMAS: I have got a couple more 

quotes. 

Page 3, my guess is that a large number 
of our smokers must take the view that though 
they may try to quit they will probably not be 
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successful. 

Page 7, the media like the money they 
make from our advertisements, and they are an 
ally that we can and should exploit. 

In most societies in the world today, 
public opinion is formed to a significant extent 
by the news media. And I believe we should make 
a concerted effort in our principal markets to 
influence the media to write articles or 
editorials positive to the industry position on 
the various aspects of the smoking controversy. 

MR. GAYLORD: Thank you. 

I think that document has overlapped one 
point I was thinking about to another one that we 
talked about before. 

134 . 

MR. THOMAS: July 29, 1987. Summary of 

Project. 

Do you want to read it or should I? 

A minimum of nicotine is needed for the 
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smoker's satisfaction. It says point eight 
milligrams per cigarette. 

MR. GAYLORD: And then exhibit — 
MR. THOMAS: Yes, that is also an 
introduction to it. 
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MR. GAYLORD: Okay. 

That word, INBIFO, as counsel is pointing 
out, you might have noticed on here. That word 
is the name of a facility in Germany. That is 
what Philip Morris purchased as the offshore 
laboratory to do research in. 

And the evidence will show that one of 
the particular scientists in Philip Morris who 
was in charge of corresponding with INBIFO and 
getting back from INBIFO reports, generally 
speaking, verbal reports, once in awhile, 
possession of a piece of paper, with instructions 
to put it in his safe at his home and destroy it 
as soon as he had shown it to anybody that 
absolutely had to see it. 

Witnesses will tell you that as research 
scientists of Philip Morris, they were often in 
need of tests to be done of this sort, that the 
gentlemen's agreement prevented to be done at 
Philip Morris. So that instructions were given 
to Germany, research work was apparently done 
there, they never knew for sure what reports they 
got back, were verbal, rare exceptions they got 
to see a piece of paper and then it was 
destroyed. That is the point of INBIFO. I'm 
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sorry to put that in the middle of what I was 
talking about. That is the nature of how I'm 
trying to do that that I keep doing that. 

Are you ready for 139? 

Should be 134. 

MR. THOMAS: That was 134. 

MR. GAYLORD: 135. 

MR. THOMAS: Okay. 

Philip Morris U.S.A. interoffice 
correspondence, November 8, 1990. 

MR. GAYLORD: All right. 

We have shown that there are optimal 
cigarette nicotine deliveries for producing the 
most favorable physiological and behavioral 
responses. 

That is 1990. That is just four years 
before Philip Morris does not believe cigarette 
smoking is addictive. 

MR. THOMAS: Ready for 144. 

MR. GAYLORD: 144, please. 

MR. THOMAS: Philip Morris, U.S.A, 
internal correspondence, October 2, 1992. 

Many people feel that because of the need 
for behavioral intervention as a component of 
smoking sensation which is both costly and time 
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consuming, it is unlikely that a truly effective 
readily available habit breaker will be 
developed. 

Again, internal documents, some of which 
you have seen and testimony which you haven't 
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6 heard any of yet, establish that Philip Morris 

7 knew that nicotine was addictive and that a 

8 byproduct of smoking Marlboros was a substantial 

9 risk of lung cancer and other disease. 

10 You will hear, and this may sound a 

11 little inconsistent with what you have heard so 

12 far, this guilty knowledge of theirs is 

13 demonstrated by evidence of the ways they tried 

14 to reduce ill health effects of smoking 

15 Marlboros. 

16 Now, that may be take a moment to sink 

17 in. 

18 Here's what it comes down to. They hired 

19 a variety of scientists, some of whom wrote some 

20 of the documents you have seen glimpses of so 

21 far. They hired some of them for the express 

22 purpose of trying to develop safer cigarettes. 

23 They hired scientists who probably wouldn't have 

24 gone to work for them but for the promise that 

25 they would be given the research facility and the 
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go ahead to develop ways to make cigarettes 
safer. And those scientists worked hard and 
developed several ways to make cigarettes safer. 

And that old problem, the choices that 
the executives at Philip Morris made, that old 
high road versus low road, intervened and those 
projects were stifled. 

Sometimes researchers and the scientists 
were given walking papers. Sometimes they were 
just stopped and told you can't go there. 

And you will hear about the tension 
between scientists seeking to improve the health 
effects and management protesting and ruling the 
day. 

I would like to shown you Exhibit 75 now. 

Philip Morris internal company 
correspondence, February 24, 1970. Helmut 
Wakeham, destination from Joseph Cullman. 

Should I do the quote? 

MR. GAYLORD: Yes. 

MR. THOMAS: I hope that you feel it will 
serve to clear the air somewhat, referring to a 
conversation in Richmond, on the strong stand I 
have taken in connection to certain kinds of 
research activities by Philip Morris. 
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The possibility of getting answers to 
certain problems on a contractual basis in Europe 
appeals to me, and I feel presents an opportunity 
that is relatively lacking in risk and 
unattractive repercussions in this country. 

MR. GAYLORD: I think you'll get a better 
understanding of what unattractive risk and 
repercussions in this country refers to. I'll 
leave it at that for the moment. 

Exhibit 76, please. 

MR. THOMAS: April 7th, 1970, again 
interoffice correspondence to Goldsmith from 
Wakeham, re acquisition of IMBIFO. 

Quote, "Since we have a major program out 
in INBIFO and since this is a local where we 
might do some of the things which we are 
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17 reluctant to do in this country, I recommend that 

18 we acquire IMBIFO, either in toto or to the 

19 extent of controlling interests." 

20 MR. GAYLORD: Exhibit 78, please. 

21 These are the documents. 

22 Well, we'll move on. We are missing a 

23 tag for one exhibit. Let's move onto the next 

24 one. It's Exhibit 79 then. 

25 MR. THOMAS: This is a program for CTR, 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 


dated 1970. 

MR. GAYLORD: TV, Council for Tobacco 
Research, the newer name for the TIRC, dating 
back to The Frank Statement. 

Go ahead, Ray. 

MR. THOMAS: It has been stated that CTR 
is a program to find out, quote, "the truth about 
smoking and health," end quote. What is the 
truth to one is false to another. CTR and the 
industry have publicly and frequently denied what 
others find as truth. Let's face it, we are 
publicly — let's face it, we are interested in 
evidence which we believe denies the allegations 
that cigarette smoking causes disease. 

Paragraph three. What then are the 
alternatives? Somehow all caveats and platitudes 
aside, we must assume that CTR exists for the 
good of the industry. 

MR. GAYLORD: That is the disinterested 
scientists that were going to seek to protect the 
interest of people's health which was a basic 
responsibility paramount to every other 
consideration in our business. 

MR. THOMAS: Page 2. 

Option B, use the CTR program as a means 
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of establish building expert scientific witnesses 
who will testify on behalf of the industry and 
legislative halls, in litigations, at scientific 
meetings and before the press and the public. 

Continuing at the bottom of the 
paragraph, convincing the public that we are 
objectively seeking the truth of establishing 
good faith in the scientific community. 

MR. GAYLORD: Can you move about a year 
and a half ahead to Exhibit 83, please? 

MR. THOMAS: Date, May 1, 1972, internal 
memorandum. For nearly 20 years, this industry 
has employed a single strategy of defending 
itself on three major fronts, litigation, 
politics, and public opinion. 

While the strategy was brilliantly 
conceived and executed over the years, helping us 
win important battles, it is only fair to say 
that it is not, nor was it intended to be, a 
vehicle for victory. On the contrary, it has 
always been a holding strategy, consisting of 
creating doubt about the health charge without 
actually denying it. 

Thank you. 

And 86 or 97. 
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No. 97, please. 


MR. 

MR. 


GAYLORD: 
THOMAS: 


MR. GAYLORD: 
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MR. THOMAS: March 31, 1977, personal and 
confidential to Dr. Max. Can't say his last 
name. Philip Morris in Switzerland. 

Quote, "As you were copied, you know that 
Helmut was requesting that we send samples 
directly to IMBIFO. This suggested procedure is 
in direct conflict with our communications from 
the New York office. We have come to or gone to 
great pains to eliminate any written contact with 
IMBIFO, and I would like to maintain this 
structure. Therefore, I'm advising Jerry 
Osmaloff to continue sending samples to New 
Cottle for transshipment to IMBIFO. If this 
procedure is unacceptable to you, perhaps we 
should consider a dummy mailing address in Koln 
for the purpose of receipt of samples. 

That is Koln, Germany. I think we call 
it Cologene. 

New York office is a reference to Philip 
Morris headquarters. And Helmut is Dr. Helmut 
Wakeham, the Vice President of Research for 
Philip Morris at that time. 

Exhibit 98, November 3, 1977 memo. Poor 
quality. But regarding study, proposed study by 
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Leavy. 

Quote, "If however the results with 
nicotine are similar to those gotten with 
morphine and caffeine, we will want to bury it. 
Accordingly, there are only two copies of this 
memo, the one attached and the original which I 
have." 

MR. GAYLORD: Exhibit 104, please, which 
is about a year later, November 17th, 1978. 

MR. THOMAS: November 17, 1978. It's 
regarding a meet in New York two days earlier. 

MR. GAYLORD: Let me interrupt you just 
to say who these people are. Mr. Seligman — 

If you can move it up a bit or down. 

MR. THOMAS: Sure. 

MR. GAYLORD: Seligman, Vice President 
Research and Development, Philip Morris U.S.A. 
And it's a document written to the CTR. 

Is it not? 

MR. THOMAS: Yes. Well, it's to the CTR 

f ile. 

MR. GAYLORD: Okay. 

MR. THOMAS: And the quote says, "There 
should be no written record of what transpired 
issued for distribution." 
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Page two. Bill Shin, described the 
history particularly in relation to CTR. CTR 
began as an organization called Tobacco Industry 
Research Council, TIRC. It was set up as an 
industry shield in 1954. 

Continuing, CTR has helped our legal 
council by giving advice and technical 
information which was needed at court trials. 

CTR has applied spokesman for the industry at 
Congressional hearings. The money spent at CTR 
provides a base for introduction of witnesses. 
Bill Shin feels that special projects are the 
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best way that monies are spent. On these 
projects, CTR has acted as a front. However, 
there are times when CTR has been reluctant to 
serve in that capacity, and in rare instances 
refused to serve in that capacity. 

Page 3. It is extremely important that 
the industry continue to spend their dollars on 
research to show that we don't agree that the 
case against smoking is closed. 

During the course of his remarks. Bill 
Shin said we might need to have baskets into 
which research projects can be categorized and 
supported. There is a CTR basket which must be 
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maintained for PR purposes. 

Exhibit 106. 

MR. GAYLORD: I just wanted to say 
manufacturing controversy over cancer causation 
seems to be the role of CTR during this phase. 

Go ahead with Exhibit 106. 

MR. THOMAS: Philip Morris U.S.A, 
internal correspondence, March 21, 1980. 

Back it off a little bit. 

Quote, "The first reason is the oldest 
and is implicit in the legal strategy employed 
over the years in defending corporations within 
the industry from the claims of heirs of estates 
of deceased smokers. 

We, within the industry, are ignorant of 
any relationship between smoking and the disease. 
Within our laboratories, no work is being 
conducted on biological systems. 

Page 2. 

Our attorneys, however, will likely 
continue to insist upon a clandestine effort in 
order to keep nicotine, the drug, in low profile. 

So long as we must be officially heedless 
of the drug properties of nicotine and cannot 
openly communicate with our counterparts in our 
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other laboratories and cannot aggressively 
institute a large-scale neurosciences program on 
site. We must have a window to the outside 
world. 

MR. GAYLORD: I'm reminded we did that 
one before. I apologize. I didn't mean to do it 
twice. 

MR. THOMAS: 108, yes. March 31, 1980. 

Letter from Philip Morris Research Center 
to Alex Spears at Laurelar, another company. 

Dear Alex. Quote, "Additionally, I have 
added a list — I think we have done this one, 
too — a list of three subjects which I believe 
should be avoided. Okay. 

MR. GAYLORD: Okay. 

Let me close the subject I'm on briefly 
this way. You will meet a top scientist from 
Philip Morris who oversaw much of the research 
work. And, I mentioned, they did research work. 

They didn't do research work on the 
causation of cancer, and they made express 
decisions to stay away from that. 

They did research work that could have. 
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24 and our evidence will be should have, led to 

25 substantially safer cigarettes in a variety of 
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1 ways. A scientist who will talk to you about 

2 that is proud of his work and proud of the work 

3 that his associates and subordinates did on that 

4 subject, and he will explain to you what that 

5 meant to him and what it means to him and why 

6 he's here. 

7 You may be asking yourselves what will 

8 the evidence show about motives for Philip Morris 

9 to manufacture controversy to deny addiction when 

10 they apparently knew about addiction, to 

11 manipulate nicotine either levels or effects on 

12 people? 

13 The evidence will show you at the end of 

14 the day that there was a tremendous profitability 

15 to this business and that Philip Morris 

16 executives made that decision somewhere back in 

17 this timeframe to protect that profitability and 

18 to protect themselves against liability by 

19 choosing the clandestine approach to research, 

20 the clandestine approach to what they knew about 

21 cancer causation and nicotine addiction, and the 

22 PR approach to health and safety of their 

23 products. 

24 Marlboro, in the, I'm going to say, '70s 

25 and I wish I knew the exact time, but it won't be 
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1 important in order to be made clear, Marlboro 

2 became the world's best selling cigarettes. It 

3 took Philip Morris to the top of the industry. 

4 It became, some will say, the second most 

5 valuable brand name in the world, only to Coca 

6 Cola. So well-recognized that a half a billboard 

7 is enough to act as an icon for an advertising 

8 company. 

9 It has used a subliminal message 

10 associating good tobacco products with a sort of 

11 a macho life, a toughness and independence, a 

12 freedom, a freedom of expression. And it was 

13 built on a bed of denials of what they knew and 

14 suppression of what they could have been doing 

15 and, our evidence will say, should have been 

16 doing. 

17 We expect those denials, in some form, 

18 will continue in this trial, despite mountains of 

19 medical and scientific evidence. 

20 We know that in part because the 

21 allegations in this case about those subjects are 

22 denied, and I won't go through them in detail, 

23 but some of the statements arise directly from 

24 the evidence that you have been introduced to and 

25 yet are the subject of denials with respect to 
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1 this case. 

2 There's one more topic I'm going to 

3 address briefly by way of preview, and I'm really 

4 going to go out on a limb here in terms of my 

5 skill with a pen and paper, but let me just do 

6 something that you might recognize as a 

7 representational scale of justice, if you will. 

8 But a scale on, which this case is likely 
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9 to be played, I think the evidence will show that 

10 there are one of those ships passing in the night 

11 kind of debates going on in this trial. 

12 That is to say, the Philip Morris defense 

13 is going to be all about, largely about, what 

14 Jesse Williams knew or should have known. And 

15 much evidence will probably be suggested to you 

16 about the public sources of information, some of 

17 you had yourselves, can easily be produced and 

18 shown to you is available, from school books, the 

19 Oregonian articles, to Reader's Digest articles, 

20 to the Surgeon General's reports themselves that 

21 are part of our evidence, as well. 

22 And, you know, and King James and John 

23 Quinsy Adams, and that may all stack up on one 

24 side of the scale. 

25 And you could think of that in my 
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1 summation of the expected evidence of the case as 

2 Jesse's choices, Jesse's sources of information, 

3 the things that could have influenced Mr. 

4 Williams from the non-Philip Morris sector of our 

5 society. 

6 But on the other side of the scale, our 

7 evidence will show, suppressed truths, 

8 manufactured controversies, crutches offered to 

9 the smoker to give them a rationale to continue 

10 to smoke, denied addiction, denied proof of 

11 cancer, research as a front and a shield. 

12 And then when the time comes in the case 

13 you will be asked to make decisions about how all 

14 of that effects you, and how it effects your view 

15 of this controversy in our society. 

16 I'm leaving a lot of things unsaid and 

17 this is not the time to say much more about those 

18 issues and those controversies at any rate. 

19 I'm going to entrust to you your ability 

20 to hear the evidence, pay attention to the 

21 witnesses, get these documents in the form that 

22 they will come in to you, with explanations from 

23 witnesses, and what have you, and learn, build on 

24 the preview that I'm giving you and that Mr. 

25 Thomas is going to give you a little more on and 
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1 that Mr. Cofer will give you their side of, 

2 before the day is over, I hope. 

3 And I'm not going to go further with it 

4 and tell you how I think all of these pieces fit 

5 together. It's not the time for that. 

6 My colleague, Mr. Thomas, will share with 

7 you some highlights of the evidence about his 

8 family, Mr. Williams' life, and his tobacco 

9 addiction. 

10 I'll leave you with just this much of a 

11 segue into that subject rather than stopping kind 

12 of in mid-sentence. 

13 Mr. Williams received a diagnosis of 

14 tobacco-caused lung cancer from his doctors in 

15 about October of 1986. He was scared and 

16 naturally upset, and he felt betrayed. And he 

17 made it clear to his loved ones that until then 

18 he had believed the tobacco company would not 

19 keep saying health risks were unproven if they 
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knew Marlboros would cause cancer. 

That is not to say that this family does 
not accept that he made choices, too. It's not as 
simple as that. There aren't choices enough to go 
around here. 

Mr. Thomas, do we need a break before we 
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proceed? 

THE COURT: I would like to proceed with 
the rest of Mr. Thomas's presentation, unless we 
absolutely have to take a break. It will work 
better if we can get Mr. Thomas's finished and 
then take our afternoon recess. 

MR. GAYLORD: You can't see them. I'm 
seeing some nods of heads. 

THE COURT: All right. 

Have a seat, Mr. Gaylord. Let me see if 
I can find Mr. Rice. 

Jurors, just stay at bay there. 

All right. Jurors, if you will, follow 
Mr. Rice on out to the jury room. We'll take a 
15-minute break. Remember not to discuss the 
case. Watch your step. I apologize for the heat 
in here. Everybody remain seated, please, until 
the jury is out of the room. 

-k -k -k 

(Whereupon, the proceedings continued out of 
the presence of the jury, as follows:) 

k k k 

THE COURT: Mr. Rice has handed me a note 
that some jurors inquired whether the last four 
jurors were alternates. 
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I'm going to need to answer that question 
for them, and I intend to tell them they are 
alternates and they are essentially our insurance 
policy to see to it that the trial gets from here 
to conclusion. I'll do that at the end of the 
day. 

I apologize for the heat in here, folks. 

We are in recess unless someone needs to 
put something on the record. 

k k k 

(Whereupon, after a recess, the proceeding 
continued, with Katie Bradford as the 
court reporter.) 

k k k 


STATE OF OREGON ) 

) SS. 

County of Multnomah ) 
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4 I, Jennifer Wiles, hereby certify that I 

5 am an Official Court Reporter to the Circuit 

6 Court of the State of Oregon for Multnomah 

7 County; that I reported in Stenotype the 

8 foregoing proceedings and subsequently 

9 transcribed my said shorthand notes into the 

10 typewritten transcript, pages 1 through 102, both 

11 inclusive; that the said transcript constitutes a 

12 full, true and accurate record of the 

13 proceedings, as requested, to the best of my 

14 knowledge, ability and belief. 
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